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CUSTOM HOUSE - LEASE

THIS LEASE is entered into as of September 28, 1995, by and between the Boston
Redevelopment Authority, a public body politic and corporate organized under the laws of
the Commonwealth of Massachusetts with a mailing address of One City Hall Square,
Boston, Massachusetts 02201 (“Landlord”), and Marriott Ownership Resorts, Inc., a
Delaware corporation, with a mailing address at 1200 U.S. Highway 98 South, Suite 10,
P.0. Box 890, Lakeland, Florida 33801 (“Tenant™), and its successors and assigns. Landlord
and Tenant shall be collectively referred to hereinafter as the “Parties.”

ARTICLE 1
PREMISES
1.1  Lease. Landlord, for and in consideration of the rents hereinafter reserved by
Landlord and the covenants and agreements hereinafter contained on the part of the Tenant to

be paid, kept and performed, does hereby lease to Tenant, and Tenant does hereby lease, take
and hire upon and subject to the terms and conditions herein set forth, the Leased Premises.

1.2 L eased Premises; Adjacen 3! ] % rtena; :
“[ eased Premises” shall mean (i) the land and building commonly known as the Custom
House (the “Building”) located at 2 India Street, Boston, MA 02201, (ii) the other parcels of
land adjoining the Building shown on the plans referred to in Exhibit A as the
“Transformer/Loading Area” which includes approximately 886 square feet of land, more or
less, at the northwest comer of the Building, and the “Main Entrance Area” which includes
approximately 1,053 square feet of land, more or less, at the easterly side of the Building,
and (iii) the “Appurtenant Rights” described below with respect to certain other parcels of
land adjoining the Custom House shown on the plans referred to in Exhibit A as the
“Adjacent Areas.” Tenant’s rights in the Adjacent Areas consist of the Appurtenant Rights,
which are in the nature of covenants and easements, and Tenant is not granted a leasehold
interest in the Adjacent Areas beyond the Appurtenant Rights. Areas (i) and (ii) of the
Leased Premises, and the Adjacent Areas, are situated in the Waterfront Urban Renewal
Area, Project No. Mass R-77 in the City of Boston, Suffolk County, Massachusetts, and are
as more particularly described on Exhibit “A” attached hereto and as shown on the plans
referred to in'said Exhibit “A.”

A 1o
1

The Adjacent Areas shall be subject to a reserved easement for the City of Boston for
the continued existence of a public way over the 22-foot way running from State Street to
Central Street through McKinley Square as shown on the plans referred to in Exhibit A (the
“Vehicular Way™). The Transformer/Loading Area, Main Entrance Area, and Adjacent
Areas other than the Vehicular Way consist of street areas which have been or will be




discontinued by the City of Boston (the “Discontinued Areas™). Tenant’s rights in the
Discontinued Areas shall be subject to the requirement that the Discontinued Areas be
improved, maintained and made available for public use as sidewalk and plaza areas. The
Main Entrance Area and the Adjacent Areas shall further be subject to reserved easements
for the City of Boston for the maintenance and operation of public utilities. The rights and
obligations of Landlord, Tenant and the City with respect to the Vehicular Way and
Discontinued Areas shall further be as set forth in that certain Custom House Public Areas
Agreement, and that certain Agreement with the Boston Water and Sewer Commission,
copies of which are attached hereto as Exhibjt I and incorporated by reference herein.

The Appurtenant Rights shall consist of the right to use the Adjacent Areas for all
purposes consistent with the foregoing, including without limitation the following: the right,
in common with the public, to use the Adjacent Areas for pedestrian access and egress to and
from the Building and across the Adjacent Areas; the right to use the Adjacent Areas for
installation, removal, maintenance and repair of utility lines, transformers, and other utility
facilities serving the Building (and to grant utility easements in connection therewith); the
exclusive right to prohibit from time to time use of all or any portion of the Adjacent Areas
for motor vehicle travel (except within the Vehicular Way); the exclusive right to use the
Adjacent Areas (other than the Vehicular Way) for parking of motor vehicles and to prohibit
from time to time parking of motor vehicles on any or all portions of the Adjacent Areas
(other than the Vehicular Way) except with the prior permission of Tenant in each instance,
to the end that all parking within the Adjacent Areas ( except that only paving may be located
in the Vehicular Way) shall be available for Tenant's use in connection with the Building,
provided that no fee shall be charged for parking in the Adjacent Areas; the right (subject to
Landlord’s approval pursuant to Articles 7 and 8 of this Lease) to install, maintain, and repair
signage, paving, landscaping, and other improvements from time to time in the Adjacent
Areas (other than the Vehicular Way); the right (subject to Landlord’s approval under
Section 5.2 of this Lease) to install, maintain, repair and operate information booths and
retail carts, booths, and kiosks in the Adjacent Areas from time to time; and the right to use
the Adjacent Areas (other than the Vehicular Way) for construction and construction staging
from time to time in connection with work on the Building or in the Adjacent Areas. '
Tenant's rights in the Transformer/Loading Area and Main Entrance Area shall inciude,
without limitation, the same rights as granted above with respect to the Adjacent Areas as
well as the right to use the Main Entrance Area for pedestrian and vehicular access and
egress to and from the Building and (subject to Landlord’s approval pursuant to Articles 7
and 8 of this Lease) to install, maintain, repair, use and replace from time to time canopies,
signs and other entrance area improvements; and the right to use the Transformer/Loading
Area for installation, maintenance, repair and operation of electric transformers and
emergency generators and for loading and unloading of trucks, vans and other vehicles in
connection with the operation of the Building and the right to vehicular access and egress to
and from the Transformer/Loading Area and India Street across the Adjacent Area located
between India Street and the Transformer/Loading Area.




It is intended and agreed that the Appurtenant Rights described in this Section 1.2
shall run with Tenant's interest in the Leased Premises and shall be, in any event, and without
regard to technical classification or designation, legal or otherwise, and, except only as
otherwise specifically provided in this Lease, to the fullest extent permitted by law and
equity, binding for the benefit of Tenant and enforceable by Tenant against Landlord and
every successor in interest to or of Landlord's estate in the Leased Premlses or any part
thereof or any interest therein.

1.2.1 Observation Deck. Tenant's redevelopment of the Building shal}
include an observation deck on the twenty-fifth floor of the Building, and Tenant agrees with
Landlord to make the observation deck available for use by groups of public visitors oh an
as-needed basis (but no more than hourly), six days per week designated by Tenant from time
to time, during the hours 11:00 a.m. to 7:00 p.m. at least four days per week (including either
Saturday or Sunday) and 9:30 a.m. to 4:30 p.m. on the other two days. At Tenant’s request,
Landlord shall use reasonable efforts to assist Tenant in arranging for a third party (such as
the National Park Service or an appropriate commuaity group) to provide escorts for groups
visiting the observation deck. With Landlord’s prior approval Tenant may establish
reasonable rules, regulations and requirements on the use of the observation deck to ensure
public safety, including without limitation, limits on the size and number of groups, duration
of visits, group gathering and waiting areas, safety regulations and the like. This
Section 1.2.1 is an agreement between Tenant and Landlord only, shall not confer any rights
on any third parties, and public use of the observation deck may be medified by agreement of
Landlord and Tenant (in considering whether to agree to modifications Landlord will
consider the actual demand for use of the observation deck).

- 1.3 Improvements. The term “Improvements” shall mean all improvements,
structures, buildings, fixtures, landscaping, paving, pipes and conduits, roads, watkways,
fixtures and, to the extent of Landlord’s interest therein, fencing and utility lines, existing on,
under or above the Leased Premises and Adjacent Areas at the Lease Commencement Date,
and all alterations and additions thereto and replacements thereof, and any other buildings,
structures or improvements hereafter erected on the Leased Premises and Adjacent Areas.

1.4  Building Service Equipment. The term “Building Service Equipment” shall
mean all apparatus, machinery, devices, fixtures, appurtenances, equipment and personal

property necessary for the proper maintenance, protection, conservation and operation of the
Improvements other than furniture, fixtures, furnishings, equipment, operating supplies and
inventories used in connection with any time share vacation resort or the like operated at the
Leased Premises, or any other trade fixtures, machinery and equipment, and in particular
shall include, without limiting the generality of the foregoing, the following, if any: awnings;
asphalt; partitions, doors and hardware; elevators, escalators and hoists; heating, plumbing
and ventilating apparatus; gas, electric and steam fixtures; chutes, ducts and tanks; oil
bumers, furnaces, heaters, incinerators and boilers; air cooling and air conditioning
equipment; washroom, toilet and lavatory fixtures and equipment; engines, pumps, dynamos,




motors, generators, transformers, electrical wiring and equipment; window washing hoists

and equipment; garage equipment and gardening and landscaping equipment; and all

additions thereto and replacements thereof, but excluding from Building Service Equipment

(1) any property which is owned by any occupant or the operator of any time share vacation
resort or the like and used by them in connection with the operation of its (or their respective)
space and not in connection with the operation of the Improvements as real property, (ii) any
leased Building Service Equipment, (iii) any property used in conjunction with other
improvements, and (iv) furniture, furnishings, fixtures, equipment, operating supplies and
inventories used in connection with any time share vacation resort or other uses operated at

the Leased Premises or on the Adjacent Areas.

1.5  Property. The Term “Property” shall mean the Leased Premises, the
Appurtenant Rights, the Building, the Improvements and the Building Service Equipment.

ARTICLE 2
TERM

2.1 Term. The Term of this Lease is for sixty-two (62) years commencing on
January __, 1996 (the “Lease Commencement Date™), and ending at midnight on
December 31, 2057 (the “Lease Expiration Date™). Notwithstanding any provision of this
Lease to the contrary, the Term of this Lease cannot be terminated prior to the Lease
Expiration Date except by an express written agreement of the Parties or at Tenant’s election
as set forth in Article 11 on account of damage or destruction which Tenant elects not to
repair or to the extent provided in Article 12 on account of an eminent domain taking. At
Tenant's request, Landlord agrees to amend this Lease to extend the term of the Lease, for no
additional consideration, if necessary to provide a minimum sixty (60) year Term after the
initial redevelopment of the Property is completed, but in any event the Lease Expiration
Date shall not be later than sixty (60) years after the outside date for Tenant to complete
construction of the Improvements under Section 7.2(b) of this Lease.

If Tenant’s interest in this Lease is submitted to the provisions of Massachusetts
General Laws Chapter 183 A in order to create a Leasehold Condominium as set forth in
Section 19.2(c) below, Landlord shall give a twelve (12) month written notice of the Lease
Expiration Date to each owner of an interest in the Leasehold Condominium as required by
Chapter 183A, Section 8A(2). Tenant shall provide Landlord with the names and addresses
of the persons to receive the notice, and shall reimburse Landiord for the out-of-pocket cost
of giving the notice.




ARTICLE 3
RENT

3.1 Rent. Tenant covenants and agrees to pay to Landlord, on or before the Lease
Commencement Date, without demand, abatement, deduction or offset, as rent, in lawfutl
money of the United States, rent as follows (collectively “Rent”):

(1)  acurrent payment, by certified check or wire transfer, in the amount of
Six Million Eighty-One Thousand Five Hundred Eighty-Nine Dollars ($6,081,589.00) to the
U.S. General Services Administration (“GSA”) on behalf of Landlord in full and complete
satisfaction of the existing mortgage loan from the GSA to Landlord,

(2)  acurrent payment, by certified check or wire transfer, in the amount of
One Hundred Seventy-One Thousand Five Hundred Forty-Six Dollars ($171,546.00) to
Landlord, and

(3)  apromissory note in the form of Exhibit C attached hereto (the
“Promissory Note”) from Tenant to Landlord in the amount of One Million Four Hundred
Thousand Dollars ($1,400,000.00), and which also prov1des for certain contingent payments
as set forth therein.

Landlord acknowledges and agrees that, upon payment of the amounts set forth in (1)
and (2) above, and delivery of the Promissory Note to Landlord, all amounts of Rent which
are or may become due under the Lease have been paid in full. The Tenant originally named
herein shall be and remain unconditionally liable for all amounts to become due under the
Promissory Note and shall remain so liable for such amounts in the event of a transfer of
Tenant’s interest in the Lease, and in the event of such a transfer Landlord agrees to look
~ only to the Tenant originally named herein (and not any successor to Tenant’s interest) for
such amounts.

3.2  NetRent. Itis the intention of the parties hereto that the rent provided for in
this Article shall be absolutely net to Landlord throughout the term of this Lease except as
provided otherwise herein. Except for any breaches by Landlord hereunder or any other act
or neglect of Landlord, in order that such rent shall be absolutely net to Landlord, Tenant
shall pay, and save Landlord harmless from and against, all Impositions, insurance
premiums, carrying charges, costs, expenses and obligations of every kind and nature
whatsoever relating to the ownership, leasing or operation of the Property which may arise,
accrue or become due dunng the term of this Lease.




ARTICLE 4
IMPOSITIONS, TAXES AND OTHER CHARGES

4.1  Impositions. Commencing on the Lease Commencement Date and continuing
for the entire term of this Lease, as part of the consideration of this Lease and as additional
rent hereunder, Tenant agrees to pay and discharge, or cause to be paid and discharged,
promptly as the same become due and payable, all charges, license fees, municipal liens,
excise taxes (to the extent the Property is not exempt therefrom) or other imposts, other than
real estate taxes (for which a payment in lieu of tax shall be made pursuant to Section 4.10),
whether general or special, ordinary or extraordinary, imposed by any governmental
authority as a result of or with respect to the ownership or use of the Leased Premises or the
Building, Improvements or the Building Service Equipment located thereon which are levied,
assessed, charged or imposed, or become a lien or charge upon the Property, or any part
thereof or upon the Landlord solely by reason of its ownership of the Leased Premises
(“Impositions™). Notwithstanding anything herein to the contrary, nothing contained in this
Lease shall be construed as imposing upon Tenant any obligation to pay any income, estate,
inheritance, succession, capital levy, transfer or other tax, levy or charge now or hereafter
imposed on the Landlord and growing out of or levied in connection with the Landlord’s
ownership of or right in the Property or any real estate or other capital levy or other tax or
charge upon this Lease, the Property or Tenant’s leasehold hereby created.

4.2  Payment of Impositions. Any Impositions required to be paid by Tenant
which shall relate to the Lease Year during which the Term of this Lease shall commence or
terminate shall be prorated between Landlord and Tenant as of the date of such
commencement or termination. Tenant shall pay all Impositions during the Term of this
Lease. If the law expressly permits the payment of such Impositions in installments, Tenant
may utilize the permitted instaliment method, but shall pay each installment thereon before
delinquency. If Tenant shall have permitted or elected to have such Impositions made
payable in installments over a period of time which extends beyond the date this Lease
expires or otherwise terminates, the entire unpaid balance of such Impositions against the
Property during the Term hereof and applicable to the period of the leasehold estate created
hereby prior to expiration or earlier termination, shall be paid by Tenant prior to or upon the
expiration of the Term hereof or upon any earlier termination of this Lease by depositing
such unpaid balance in cash with Landlord.

4.3 - Receipt for Payment of Impositions. Tenant shall within ten (10) business

days of payment and in any event on Landlord’s request, deliver to Landlord copies or
duplicate receipts (or, if the same are not available, other materials acceptable to Landlord)
showing timely payment of all Impositions paid by Tenant as required by this Lease.

4.4  Timely Payments. Tenant shall make all payments of all Impositions directly
to the charging authority before delinquency and before any fine, interest or penalty shall

-6-




become due or be imposed by operation of law for their nonpayment. In the event Tenant
“fails to take timely payment, Tenant shail be liable for all fines, interest and penalties
imposed, and related costs.

4.5 [Intentionally Omitted]

46  Tenant’s Right to Contest Imposition. Subject to the following provisions
hereof Tenant shall have the right to contest or review by appropriate legal or administrative
proceedings, any Imposition or other charge or levy which the Tenant is required to pay
pursuant to the provisions of this Article.

Whenever the Tenant desires to contest the amount or validity of any Imposition, it
shall first give written notice to the Landlord of its intention to do 50, and, if in Landlord’s
reasonable judgment non-payment of the Imposition will give rise to any charge upon the
Property or Landlord, then at the option of the Landlord, the Tenant shall, from time to time
during the pendency of such proceedings, deposit with the Depository (as defined in
Article 31) in an interest bearing account, as security for the payment of such Imposition,
money in the amount owed to pay said Imposition, together with all interest and penalties in
connection therewith and all other charges, if any, that may be assessed against or become a
charge on the Property or any part thereof or Landlord in said proceedings. If the Tenant
shall not have theretofore paid, compromised, removed or otherwise discharged the
Imposition and the interest and penalties in connection therewith, and any other charges
accruing in such proceedings which are a charge on the Property or Landlord, then, upon the
termination of such proceedings, so much of the money (together with any interest) shall, at
the direction of the Landlord, be applied to the payment, compromise, removal or discharge
of said Imposition, if any, then payable, the interest and penalties in connection therewith,
and the charges accruing in such proceedings, which are a charge on the Property or
- Landlord, and the balance, if any, shall be paid or returned to the Tenant, but reserving in the
I andlord the right to direct that the money (together with any interest) be paid to it in order
to offset against such balance any sums owing but unpaid by Tenant to Landlord under this
Lease. If the Tenant shall have theretofore paid or otherwise discharged the Imposition, then
any abat_ément or refund thereof shall belong and be paid to the Tenant.

In the event that the money so deposited shall be insufficient for this purpose, the
Tenant shall forthwith pay over to the Depository the amount of money owed, in Landlord’s
reasonable opinion, together with the money previously deposited pursuant to this Section to
pay the same.

Nothing in this Article, except as hereinabove provided, shall be construed as
relieving, modifying or extending the Tenant’s covenant to pay aty such Imposition and all
other charges incident thereto at the time and in the manner provided in this Article.




47  Landlord’s Obligation to Participate. The Landlord shall join in any such
proceeding where such joinder shall be necessary in order properly to prosecute such proceeding
and the Landlord shall have first been fully indemnified against all liability in connection
therewith. Tenant shall provide Landlord with appropriate legal representation. The Landlord
shall not be subject to any liability for the payment of any costs or expenses in connection with
any proceeding brought by the Tenant, and the Tenant covenants to indemnify and save harmless
the Landlord from any such costs or expenses, including reasonable legal fees. The Landlord
shall not pay, compromise or settle any such matter except as directed by Tenant.

48 Evidence of Non-Payment. A certificate, advice or bill indicating nonpayment of
an Imposition, rendered by the appropriate official designated by law to make or issue the same
or to receive payment of such Imposition, shall be prima facie evidence that such Imposition is
due and unpaid at the time of the making or issuance of such certificate, advice or bill. Similarly,
evidence by receipted bill, letter or similar writing by the appropriate official designated by law
to receive payment shall conclusively establish same.

49  [Intentionally Omitted.]

4.10 Payments In Lieu of Taxes. It is the intent and agreement of the Parties and the
City of Boston that the Property and the leasehold hereby created not be subject to real estate
taxation during the Term of this Lease and that the exemption provided under M.G.L. ¢.121B,
Section 16 shall apply to the Property and leasehold hereby created during the Term of this
Lease, all as provided in this Section. For purposes of making this agreement effective, the City
of Boston has joined in and hereby agrees to the provisions of this Section 4.10, the parties
intending such agreement to be an agreement in lieu of taxes permitted by Section 16 of
Chapter 121B of the General Laws. If for any reason other than a conveyance of the Property
pursuant to the Option Agreement described in Section 22 4, including without limitation the
invalidity of this Section 4.10 as an agreement under Section 16 of Chapter 121B, or of said
Section 16, or any other transfer of Landlord's interest in this Lease by operation of law or
otherwise to a party which is not an “operating agency” for purposes of Section 16, real estate
taxes are assessed upon the Property or the leasehold hereby created during the Term of this
Lease and the same are not paid by Landlord, then without [imiting Tenant's other remedies
Tenant shall be relieved of all further obligations under this Section 4.10. The City shall not
assess real estate taxes on account of the Property or the Leasehold hereby created during the
period this Section 4.10 is in effect. If any such taxes are ever assessed and/or billed while this
Section 4.10 is in effect, Tenant shall be entitled to seek an abatement of such taxes and Tenant
shall not be required to make any further payments under this Section 4.10 until the abatement is
issued and any tax payments refunded (at which time all unpaid amounts under this Section 4.10
shall be paid by Tenant without interest).

Commencing with the Tax Year beginning July 1, 1996, Tenant shall pay to the City of
Boston a “Base PILOT Amount” for each Tax Year, as defined in Section 31.1, in equal
quarterly installments on August 1, November 1, February 1, and May 1. The Base PILOT




Amount shall be pro-rated for any partial Tax Year in which Tenant's obligation to make
payments of Base PILOT Amounts ends.

The “Base PILOT Amount” shall be (i) Eighty One Thousand Six Hundred Dollars

($81,600.00) for the Tax Year July 1, 1996 through June 30, 1997, (ii) One Hundred Sixty
‘Three Thousand Two Hundred Dollars ($163,200.00) for the Tax Year July 1, 1997 through

Tune 30, 1998, (iii) Two Hundred Forty Four Thousand Eight Hundred Dollars ($244,800.00)

for the Tax Year July 1, 1998 through June 30, 1999, and (iv) thereafter for each subsequent

Tax Year an amount equal to the Base PILOT Amount for the prior Tax Year multiplied by

the Adjustment Factor. The Adjustment Factor shall be the percentage increase (or decrease)
* in the GDP Deflator (defined below) from the last month of the second preceding Tax Year
to the last month of the immediately preceding Tax Year.

“G3DP Deflator” shall mean the Gross Domestic Product Implicit Price Deflator issued
" from time to time by the United States Bureau of Economic Analysis of the Department of
Commerce, or if not at such time so prepared and published, any comparable index selected
by Tenant and reasonably satisfactory to the City which is prepared and published by an
agency of the Government of the United States appropriately adjusted for changes in the
manner in which such index is prepared or the year upon which such index is prepared or the
year upon which such index is based.

The Base PILOT Amount set forth above shall be for the use of the Property as a time
share vacation resort and associated purposes, including the Museum, temporary and
permanent sales and management offices, and a health club. At this time, Tenant
contemplates that, in addition to the above uses, a lounge will be located in the Leased
Premises and retail operations such as a cafe, flower stand, and/or retail carts, booths or
kiosks may be located on the exterior areas included in the Leased Premises and Adjacent
Areas. Tenant shall pay an Additional PILOT Amount for the lounge and such retail
operations, on or before April 1 of each year, equal to two percent (2%) of the gross revenue
received by the operator thereof for sales made at the Leased Premises during the prior
calendar year, and shall provide the City with a certified statement from the operator of such
gross revenue of the operation in question.

If and to the extent that a different commercial income-producing use (other than the
time share vacation resort and associated uses, lounge, and retail uses as described above) is
located at the Property which has a different value for real estate taxation purposes than the
contemplated uses, then (a) the PILOT Amounts shall continue in force and effect to the
extent the uses described above are the uses of the Property, and (b) to the extent of the
different, commercial uses, the Parties and the City of Boston shall negotiate in good faith
substitute PILOT Amount(s) for such different, commercial uses only. The PILOT Amount
shall also be reasonably adjusted if the Property is damaged by casualty or taken by eminent
domain.




ARTICLE 5

POSSESSION, USE, COMPLIANCE WITH LAWS,
MAINTENANCE AND REPAIRS

5.1  Delivery of Property. Possession of the Leased Premises and Adjacent Areas
shall be delivered by Landlord to Tenant upon the Lease Commencement Date free and clear
of all tenants and occupants, and also free of all liens and encumbrances, all except for those
matters disclosed in the Permitted Exceptions set forth in Exhibit “B.” The Leased Premises
and Adjacent Areas are to be delivered in their present condition, “as is”, it being agreed that
the Tenant has had an opportunity to examine the same in all respects (including building
structures, cladding and systems, and subsurface conditions and utilities), that the Landlord
has made no representations or warranties of any kind with respect to such condition, and
that the Landlord shall have no obligation to do any work on or with respect to the Leased
Premises, or the condition thereof (except as set forth below or otherwise as may have been
separately agreed to in writing between Landlord and Tenant). Landlord has agreed, at
Tenant's expense, to remove all asbestos-containing materials from the Improvements which
are designated by Tenant for removal. Tenant may engage a reputable asbestos removal
contractor to remove the designated materials in Landlord's name and on Landlord's behalf,
provided that Tenant pays all of the asbestos removal costs.

5.2  Use of Property. The Property shall be used and devoted to any lawful uses
(which the Parties agree initially includes time share vacation resort (including sales offices),
and hotel, retail, residential, observation deck, restaurant (including the sale of all alcoholic
beverages), museum, and parking loading and other accessory uses if conducted in
accordance with governmental requirements applicable to such uses from time to time).
While the Parties intend that the Adjacent Areas shall be used for retail carts, booths, and
kiosks consistent with a high quality time share vacation resort property, each commercial
use to be located on the Adjacent Areas shall be subject to Landlord’s prior approval (whxch
shall not be unreasonably withheld, conditioned or delayed).

5.3  Maintenance and Repairs. The Tenant agrees throughout the Term of this

L ease, at the Tenant’s sole cost and expense except as provided in Section 7.5, properly to
maintain, or cause to be maintained, the Property and each and every part thereof in
reasonable and good order and condition in all respects, subject to reasonable wear and tear
and damage by fire or other casualty, free of accumulation of dirt, rubbish, snow and ice, and
to make all necessary repairs, interior and exterior, structural and non-structural, ordinary as
well as extraordinary, foreseen as well as unforeseen, in order to maintain the Property in the
condition required hereby. When used in this Article, the term “repair” shall include
replacements or renewals when necessary, and all such repairs made by the Tenant shall be at
least equal in quality and class to the original work and shall be subject to the requirements of
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Article 8 if the repair shall materially alter the appearance of any public areas of the
Improvements (as defined in Section 7.2(d)).

54  Compliance with Laws. The Tenant agrees throughout the Term of this Lease,
at the Tenant’s sole cost and expense, promptly to comply with, and cause the Property to be
maintained in conformity with, and not in violation of; all laws and ordinances of general
applicability (including without limitation, the provisions of the Plan as the Plan exists on the
date hereof or, if Tenant in its sole discretion so elects, any amendments thereto) and the
lawful orders, rules and regulations of general applicability of the federal, state and city
governments and appropriate departments, commissions, boards, bureaus, agencies and
offices thereof, and the lawful orders, rules and regulations of general applicability of the
water, sewer, electrical or other inspection departments with jurisdiction in the City of
Boston, whether such laws, ordinances, orders, rules, regulations and requirements are
foreseen or unforeseen, ordinary or extraordinary, and whether or not the same require
structural repairs or alterations. The Tenant will, likewise, observe and comply with the
requirements of all policies of public liability, fire and all other policies of insurance at any
time in force with reference to the Property (or Improvements thereon). The Landlord agrees
that operation of the Property for time share vacation resort, residential condominiums,
offices, hotel, retail, restaurant, museum, and parking and loading and other accessory uses
complies with the Plan.

The Tenant shall not, however, be in violation of the foregoing requirements when, in
good faith, it contests, by appropriate proceedings, the validity or applicability of any law,
ordinance, order, rule, regulation or requirement of any governmental agency and, unless
criminal liability against the Landlord will, in the reasonable opinion of counsel to Landlord,
result therefrom, the Tenant may delay compliance therewith until the final determination of
such proceeding, provided, in the case of any contest and delay in compliance:

(a)  the Tenant shall notify the Landlord forthwith, upon notice or actual
knowledge of any violation or alleged violation of any such law, ordinance, order, rule,
regulation or requirement, of its intention to contest the same; and, thereafter, shall, from
time to time, on the request of the Landlord, advise the Landlord of the status of any such
proceedmgs

(b)  the Tenant shall indemnify, save harmless and defend the Landlord
(with counsel of Tenant’s selection, but subject to approval by Landlord, which approval
shall not be unreasonably withheld or delayed), from any loss, cost, liability or expense
which is incurred by the Landlord by reason of such noncompliance or delay;

(c)  the Tenant shall prosecute such contest of validity or applicability to
conclusion with all dué diligence; and




(d)  if failure to comply will result in any charge or liability against the

. Property or Landlord, the Tenant shall pay over to the Depository, on the request of the
Landlord, security for the faithful performance and observance of its obligation to comply
with any such law, ordinance, order, rule, regulation or requirement, and for the payment of
any penalties which may accrue by reason of non-performance or delay in compliance
therewith, if it should be finally determined that the same is valid and applicable.

The provisions of Section 4.6 hereof (relative to the contest of Impositions) shall be
applicable, mutatis mutandis, to the time, amounts and kind of security which the Landlord
may require under this Section, and the holding and disposition of the same, to the end that,
for this purpose, the cost and expense of possible compliance with governmental
requirements aforesaid shall be treated as an Imposition.

5.5  Indemnification. So long as Landlord gives Tenant prompt written notice of
any claim and cooperates reasonably in the defense (including without limitation
compromise or settlement) thereof, Tenant agrees to indemnify, defend (with counsel of the
Tenant’s selection, but subject to approval by Landlord, which approval shail not
unreasonably be withheld or delayed), and save harmless the Landlord against and from any
and all claims by or on behalf of any person, firm or corporation, arising during the Term of
this Lease or any period in which Tenant shall occupy or operate any part or all of the
Property from the conduct or management of, or from any work or thing whatsoever done in
or about, the Property, and will further indemnify, defend (with counsel of the Tenant’s
selection, but subject to approval by Landlord, which approval shall not unreasonably be
withheld or delayed) and save harmless the Landlord against and from any and all claims
arising during (even though asserted after) the Term of this Lease from any condition of the
Property, or arising from any negligent act or omission of the Tenant or any of its agents,
contractors, servants, employees or licensees, or anyone claiming by, through or under the
Tenant, or arising from any accident, injury or damage whatsoever caused to any person,

- firm or corporation occurring during the Term of this Lease, in or about the Property.
Notwithstanding the foregoing, nothing herein shall obligate the Tenant to indemnify,
defend or save harmless the Landlord from any claims to the extent arising out of the
negligence or default of Landlord, its agents, contractors, servants or employees; and with
respect to claims arising due to any negligent act or omission by Landlord or any of its
agents, contractors, servants, employees or licensees, or anyone claiming by, through or
under the Landlord, the Landlord will similarly indemnify, defend (with counsel of
Landlord’s selection, but subject to approval by Tenant, which approval shall not be
unreasonably withheld or delayed) and save harmless Tenant (and its beneficial owners,
agents, contractors, employees and licensees and those claiming interests in the Property by,
through or under Tenant).

Neither indemnifying party shall have any liability under this Section for any matter
for which there is available collectible insurance and for which counsel for the carrier of such
insurance assumes the defense.
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5.6 B@Mmfﬁmﬂl&ﬁrw. Tenant and Landlord respectively agree

to pay and be liable for the payment of all costs and charges, including the reasonable fees of
counsel engaged by the other and the amounts of all judgments and decrees-in any action or
proceeding incurred in exercising rights of Landlord and Tenant respectively under this
Lease on account of any default or breach of condition by the other, notice of which has been
given and the applicable cure period has expired, including, without limitation, such costs
and expenses incurred in enforcing the Landlord’s right to possession of the Property after
the termination of the Term of this Lease, all to the extent the respective Party prevails in
such actions or proceedings.

5.7 Sidewalks. For the purposes of this Article, the 10 foot wide sidewalks along
the outside edges of the Adjacent Areas abutting State Street, India Street and Central Street,
as shown on the plans referred to in Exhibit A shall, throughout the Term of this Lease, be
kept by Tenant reasonably free of accumulation of dirt, rubbish, snow and ice. The Landlord
and Tenant agree that no commercial activities by either of them shall be conducted upon the
sidewalk areas referred to in the preceding sentence without their mutual written consent.
Landlord hereby agrees that Tenant shall have the right (subject to Landlord’s approval as set
forth in Section 5.2) to make commercial use of other portions of the Adjacent Areas.

To the extent, but only to that extent, that legal liability for maintenance thereof is imposed
upon any private owner of property in the jurisdiction in which the Leased Premises lies, the
Tenant shall perform the obligations on the part of any such owner required to be performed
under applicable law with respect to public ways adjoining the Leased Premises, for which,
under applicable law, a private owner of property abutting such ways is responsible.

ARTICLE 6

CESSATION OF USE; NO ABATEMENT OF RENT

6.1  Payment of Rent; No Abatement Due to Cessation of Use. Except upon the

occurrence of a default by Landlord or as otherwise specifically provided in this Lease, this
Lease shall not be terminated, the respective obligations of the Parties shall not be affected
and no abatement, refund, offset, diminution or reduction of Rent or other amounts due as
additional payments shall be claimed by or allowed to Tenant or any person claiming by,
through or under Tenant, for inconvenience, discomfort, interruption, cessation or loss of
business, or otherwise by virtue or because of any present or future governmental laws or
ordinances or lawful regulations, direction or action of general application; provided,
however, other than as set forth in this Section 6.1, this Lease and the obligations of the
Parties shall be subject to Force Majeure.
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ARTICLE 7

DESIGN REVIEW; CONSTRUCTION OF IMPROVEMENTS:
' CERTIFICATE OF COMPLETION

7.1 (a) Bmgmf_&eﬁ_gn&_gm_s As a condition to the parties’ execution of

this Lease, Landlord has approved drawings and specifications for redevelopment of the
Leased Premises and construction of the public areas of the Improvements with respect
thereto. If the drawings and specifications approved by Landlord as of the Lease
Commencement Date are noted in such approval as not being final working drawings and
specifications, then the final working drawings and specifications shall be subject to review
and approval by Landlord in accordance with the Development Review Procedures of
Exhibit E, and Tenant shall have the right to perform “fast-track” construction as set forth in
Section 8.2 prior to Landlord’s approval of final working drawings and specifications. The
final working drawings and specifications approved by Landlord, including any approved
“fast track” construction reflected in plans approved by Landlord, are referred to herein as
the “Contract Documents.” Unless Tenant has obtained a building permit prior to the date of
this Lease, Tenant shall not apply for a building permit with respect to all or part of such
Improvements without the prior approval by Landlord that the work to be done pursuant to
such permit is in substantive accordance with the Contract Documents, which approval shall
not be unreasonably withheld or delayed. (If Tenant has so cbtained such building permit,
then Landlord’s consent shall be deemed to have been granted.)

(b)  Redesign of Improvements. The Landlord acknowledges that the

construction of the Improvements may require (if not already issued) the issuance to the
Tenant of federal, state and municipal permits and approvals, some of which may depend
upon examination of various elements of the Leased Premises and Adjacent Areas, including
- without limitation, approval by the Massachusetts Historical Commission, the Boston
Landmarks Commission, the Advisory Council on Historic Preservation, and if an
application is made for federal income tax credits, the U.S. Secretary of the Interior. If the
Tenant is unable to obtain all such necessary permits and approvals for construction of such
Improvements, the Tenant shall redesign the Improvements to conform to any limitations or
conditions imposed in any such permit or approval, and the Landlord shail recognize any
such limitation or condition in its response to submissions of Contract Documents by the
Tenant hereunder. In the event any such resubmission is required, the times for performance
of the Tenant’s obligations pursuant to this Agreement shall be extended for the periods of
time required for the preparation of such resubmission.

(¢)  Minor Modification to Plan. If the approved Contract Documents shall
be at variance with any development or dimensional controls of the Plan applicable to the
Leased Premises, the Landlord shall adopt such minor modifications to such Plan as may be,
in the opinion of the Landlord or Tenant, necessary to construct the Improvements in




accordance with the approved Contract Documents or to use the Improvements for any of the
purposes permitted by this Lease.

72 mjwhgm With respect to construction of the

Improvements:

(a) Construction Commencement Date. The Tenant shall seek in good

faith to begin the construction of the Improvements in accordance with the approved
Contract Documents to the extent the same govern portions of the Improvements as soon
after the Lease Commencement Date as is reasonably practicable.

(b)  Improvements. Subject to the other provisions of this Lease, the
Tenant shall seek in good faith to diligently prosecute to completion the construction of the
Improvements and shall substantially complete such construction not later than sixty (60)
months from the Lease Commencement Date, provided that such period shall be extended for
Force Majeure as provided in Section 7.8 hereof and for such additional time as may be
approved by Landlord, which approval shall not be unreasonably withheld. Tenant shall
have no liability for, nor shall this Lease be affected by, any delay in completing such
construction, and Landlord’s sole and exclusive remedy for any breach of Tenant’s
completion obligation shall be to require Tenant to transfer Tenant's interest in the Lease (or
in the Leasehold Condominium if created by Tenant) on commercially reasonable terms to a
substitute redeveloper reasonably acceptable to Landlord, such transfer to be subject to any
Leasehold Condominium which may have been created by Tenant and the interests in such
Leasehold Condominium as may have been transferred by Tenant to third parties.

(¢)  Estimated Progress Schedule. Tenant has submitted to Landlord and

Landlord has approved a detailed estimated progress schedule. Upon Landlord’s request
from time to time, this schedule shall be resubmitted not more often than quarterly until the
construction of the Improvements has been completed, with actual progress shown in each
submission. Each submission shall be accompanied by a written report by Tenant citing any
adjustments to the progress forecast, analyzing the causes thereof, and, where applicable,
noting corrective efforts. Such work of Tenant shall be subject to inspection by
representatives of Landlord in accordance with (e) below, and Landlord shall endeavor to
notify Tenant promptly of any respects in which Landlord observes that Tenant is not
proceeding with construction of the Improvements as required by this Lease and shall
promptly furnish to Tenant copies of all reports prepared by representatives of Landlord in
connection with such inspections. Upon receipt of such notification, Tenant shall promptly
undertake and proceed diligently to cure any such defects to the reasonable satisfaction of
Landlord. Landlord’s inspections or actions or failure to act hereunder shall not render
Landlord liable to Tenant or any other party for failure of the Improvements to be
constructed as required by the terms of the Lease.




(d)  Change Order; Public Areas Definition. No change order or

modification (referred hereinafter as “Change Orders”) to the Contract Documents for an
addition to or extension of the public areas of the Improvements as shown on the Contract
Documents which would affect in any material way the external appearance of public
lobbies, arcades, open spaces or landscaping, or the external appearance of any building
including roof and penthouse (the foregoing being the “public areas of the Improvements” as
used in this Lease) shall be issued or implemented unless such Change Order shall have been
submitted to and approved in writing by Landlord prior to its issuance and implementation
(such approval not to be unreasonably withheld or delayed). (Change Orders to other
portions of the Improvements, such as guest rooms, and installations of furnishings, fixtures

- and equipment in public areas, even if visible from the exterior, are not subject to approval
hereunder.) If Landlord shall neither approve nor disapprove in writing within ten (10)
business days of receipt by it of a notice containing such Change Order, then it shall be
treated as having been approved. In the event Tenant shall fail to comply with the foregoing
requirements, Landlord may, within a reasonable time after discovery thereof by Landlord,
direct in writing that Tenant modify or reconstruct such portion or portions of the
Improvements erected or being erected as are not in conformance with the approved Contract
Documents or any approved modifications thereof or Change Order therefor, so as to bring
them into conformance therewith, Tenant shall promptly comply with such a directive. In
addition to any other remedies available under this Lease, Landlord may enforce the
provisions of this subsection (d) by an action in a court of appropriate jurisdiction to compel
specific performance.

()  Landlord’s Right to Inspect. Upon reasonable notice to the Tenant, the

Landlord shall have the right to inspect the Improvements during construction and
throughout the entire Term of the Lease to assure construction and maintenance of the public
areas of the Improvements in accordance with the Contract Documents (or contract
documents for Altered Improvements, as provided for in Section 8.1). The right to inspect
such Improvements during the construction period shall also be available to the authorized
representatives of the Massachusetts Historical Commission and the Boston Landmarks
Commission, upon reasonable notice to the Tenant. The Landlord may, upon request, attend
job meetings during discussions of design matters related to the public areas of the
Improvements.

7.3 Architect/General Contragtor. With respect to initial construction of the

Improvements, Tenant shall, upon request by Landlord, provide Landlord with a copy of any
contract for architectural services between Tenant's architect and the Tenant or any
construction contract between the Tenant and Tenant's general contractor for the sole purpose
of allowing Landlord to determine that their provisions conform to the provisions hereof
including Article 32.

74  Signs. Except as approved in the Contract Documents, no sign shall be erected
or placed on the exterior of any Improvements on the Leased Premises, or which is visible to
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the public from outside a building, unless the character, location, design, size, shape, form and lighting of
such sign shall have been approved by Landlord in writing, such approval not to be unreasonably
withheld or delayed. (Landlord acknowledges that any signs shown in the Contract Documents shall be
deemed approved by Landlord.) Without limiting in any way the scope of Landlord’s review, no sign is
required to be approved which falls within the following categories: Externally mounted flashing signs,
internally illuminated signs (other than internally illuminated signs located at ground level and approved
by the Boston Landmarks Commission), exposed neon signs or signs relating to businesses other than
those, if any, on the Leased Premises and Adjacent Areas. All allowed signs shall conform to then
applicable laws and regulations, including the Boston Sign Code, the Plan and zoning requirements.
Nothing herein shall prevent the erection of temporary construction/project signs of a type and size
generally consistent with other major construction projects in the general area of the Leased Premises.

7.5 Public Improvements by City of Boston. The City of Boston joins in Section 7.5 of this

Lease solely to agree that it shall perform work in and to the streets, sidewalks, plazas, and other public
areas within the Leased Premises and Adjacent Areas as described in Exhibit D (the “Public
Improvements Work™). The Public Improvements Work includes the construction of a canopy for the
McKinley Square entrance to the Building, and Landiord and Tenant intend that the Public
Improvements Work shall be consistent with the quality of work being performed by Tenant for the
redevelopment of the Property. The City shall have the right, with the approval of Landlord and Tenant
(such approvals not to be unreasonably withheld) to revise the Public Improvements Work to insure that
the Public Improvements Work can be timely completed for a cost not to exceed One Million Six
Hundred Eighty-One Thousand Dollars ($1,681,000.00), including the canopy but excluding design
costs. The final working plans and specifications for the Public Improvements Work have not been
completed by the Landlord and the Landlord shall complete such plans and specifications and obtain
Tenant's approval of the same (which Tenant shall not unreasonably withhold) on or before March 1,
1996. The Public Improvements Work shall be performed in a first-class manner in accordance with the
final plans, shall be performed without causing interference or delay to the work being performed by
Tenant at the Improvements, shall be comimenced on or before September 1, 1996 (or such later date as
Tenant, acting reasonably, agrees will accommodate its construction schedule), shall be diligently
prosecuted, and shall be completed on or before January 1, 1997 or such later date as Tenant shall obtain
a Certificate of Occupancy for the first and second floors and at least four (4) other floors of the Leased
Premises (or would have been able to obtain such a Certificate of Occupancy if the Public Improvements
Work had been complete). While Tenant shall be obligated under Section 5.3 and the Custom House _
Public Areas Agreement attached as Exhibit [ to maintain and repair the portions of the Public
Improvements Work located within the Leased Premises and Adjacent Areas after completion, the City
shall have a limited obligation to correct defects in construction of the Public Improvements Work as set
forth below. -

Tenant shall from time to time notify the City of any specific non-conforming items of the Public
Improvements Work (based on the plans and specifications approved by Landlord, Tenant and the City)
and the City, within a reasonable time, shall cause its contractor to correct said non-conforming work,
Any non-conforming items of the Public Improvements Work not noted by Tenant before the contractor
is released by the City from its obligation to correct non-conforming work shall be deemed accepted by
the Tenant and said acceptance of the Public Improvements Work shall act as 2 waiver of all future
claims Tenant may have relative to the construction work undertaken by the City. The City shall not
release its contractor from the obligation to correct non-conforming work until one (1) year after the
Public Improvements Work is completed without the agreement of Tenant.
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